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THE MOST-FA VOKED-NATIQN CLAUSE* 

German-American most-favor ed-nation relations: arguments against 
and for the use of the clause: suggestions 

Probably no single treaty containing the most-favored-nation clause 
has caused more controversy than that made between the United 
States and Prussia, May 1, 1828. Certainly none has attracted more 
attention from individuals and bodies other than ministerial. This 
being the case, and since this controversy and its issue illustrate, in 
a variety of phases common to no other single instance, the necessity 
for careful application of certain of the principles and methods of 
interpretation indicated, it will be profitable to study the history of 
German-American most-favored-nation relations in some detail. 

The treaty of 1828 contains sixteen articles, revived article 12 of 
the treaty of 1785 and articles 13-24 of the treaty of 1799. Those 
about which controversy has centered are articles 5 and 9. 

Article 5. No higher or other duties shall be imposed [on the im- 
portation into either of products of the other], than are or shall be pay- 
able on the like article being the produce or the manufacture of any 
other foreign country. Nor shall any prohibition be imposed on the 
importation or exportation of any article the produce or manufacture of 
[either, to or from ports of the other], which shall not equally extend to 
all other nations. 

Article 9. If either party shall hereafter grant to any other nation 
any particular favor in navigation or commerce it shall immediately 
become common to the other party, freely, where it is freely granted to 
such other nation, or on yielding the same compensation, when the grant 
is conditional. 

These two articles are practically identical with articles 5 and 9 of 
the United States treaty with Austria, August 27, 1829, and articles 
6 and 11 of the United States-Russian treaty of December 18, 1832. 
As indicated above, it has been the view of the German govern- 
ment, put forward repeatedly, that this treaty calls for unconditional 

* For the first two sections of this article see this Journal, S : 395 ( April, 
1909), and 3:619 (July, 1909). The bibliography to which footnotes "op. tit." 
refer, may be found at 3:396 (this Journal, April, 1909.) 
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most-favored-nation treatment, and that article 5 is not to be con- 
sidered as modified by article 9. The American government, on the 
other hand, has regularly maintained that, while it was the meaning 
of the treaty that the commerce of the two nations be put on an 
absolute equality as to favors granted to other nations pro prceterito, 
article 9 excludes unconditional most-favored-nation treatment pro 
fuiuro, and that articles 5 and 9 must be read together. In other 
words, the American diplomats have maintained concerning this 
treaty, what they have maintained concerning all, that it was not, 
and has not been, our policy to make unconditional most-favored- 
nation agreements, but that all are based on reciprocity. 

In order to determine which has been right, it is necessary, as 
Dr. Glier points out, to consider the circumstances under which the 
treaty was made and the meaning of similar wording in similar 
treaties of that period, rather than to depend on the modern argu- 
ments presented by the two governments respectively, which in- 
variably start from different premises. What, then, was the under- 
standing at the time the treaty was made ? The resume given in the 
discussion of the United States practice under the subject of the His- 
tory of the clause 1<rg leaves no possibility for doubt as to the usual 
practice of the United States. Three cases occur where the United 
States has deviated from that course, and has made what cannot but 
be interpreted as unconditional promises. In the Swiss treaty of 
1858, article 10 reads: 

In order the more effectively to attain the object contemplated in 
article 8 [most-favored-nation treatment] each of the contracting parties 
hereby engages not to grant any favor in commerce to any nation * * * 
which shall not immediately be enjoined by the other party. 110 

In the treaty with the Orange Free-State, December 22, 1871, article 

7 reads: 

Each * * * hereby engages not to grant any favor in commerce 
to any nation, which shall not immediately be enjoyed by the other 
party. 111 

109 See the Journal, 3:395, et seq. (April, 1909). 
n°This clause is no longer in force. 

in This treaty lost effect when the Orange Free-State was absorbed into the 
British Empire. 
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In the treaty with Servia, October 14, 1881, article 5: 

Neither * * * shall establish a prohibition of importation, ex- 
portation, or transit against the other which shall not be applicable at 
the same time to all other nations. 

And article 6: 

* * * also every favor or immunity [concerning importation, ex- 
portation, etc.] which shall be later granted to a third power shall be 
immediately extended, and without condition, and by this very fact, to 
the other contracting party. 112 

There are no such promises of immediate or unconditional extension 
of favors in the Prussian treaty of 1828. Clearly it cannot come 
in that group. 

There are, further, at least five treaties of the United States for 
which the suggestion might be made, since they do not contain the 
stipulation for compensation, that they constitute engagements for 
unconditional most-favored-nation treatment. 113 

These treaties contain such articles as the following: 

No higher or other duties [shall be imposed] on importation or ex- 
portation [to or from either * * * from or to the other] and no 
prohibition [shall be imposed] which shall not extend equally to all other 

nations. 

They do not contain elsewhere the clause requiring the return of 
equivalents. The United States government, however, not only 
recognizes no unconditional interpretation and no generalization of 
tariff concessions but it has held that even where the compensatory 
clause is omitted, it is to be understood. We may without hesitation 
accept Dr. Glier's conclusions that none of this second group con- 
templates unconditional most-favored-nation treatment. But even if 
these could be added — which they cannot — to the three which are 
conceded to have contained the unconditional promise, thus making 
a significant number of exceptions to the general American practice, 

112 See also article 13. This treaty is still in force. 

us U. S. treaties with the Netherlands, October 8, 1782; Great Britain, 
November 19, 1794; France, September 30, 1800; Great Britain, July 3, 1815; 
Hanover, May 20, 1840. 
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the Prussian treaty does not fall within that number, but belongs to 
the group in which the majority of United States treaties fall, that 
is among those containing the compensation clause. 

That the American intention in general in making treaties in this 
latter form has been to apply the conditional treatment cannot be 
denied. A glance at the correspondence of our Secretaries of State 
makes this point incontrovertible. What then may have been the 
intention at the time of the making of this particular treaty? In 
1823 Mr. Gallatin had stated explicitly that the idea of the United 
States of most-favored-nation treatment was on the basis of equivalent 
compensation. In the year following, 1824, the United States made 
the treaty with Colombia which introduced the reciprocity principle 
to South American states. In the matter of tariff policy, the move- 
ment toward protection which began in 1816 and set in strongly after 
1819, had " reached its highest point in 1828." 114 In 1828 came 
the treaty in question, with Prussia. In 1829, August 29th, we 
made a similar treaty with Austria. An opportunity was presented 
almost at once for our government to declare its position concerning 
the meaning of this treaty. The opinion which was delivered leaves 
little to be desired in the explicitness with which it lays down the 
American view. To the Austrian request for reductions on wines 
similar to those given France under the treaty of 1831, Mr. Liv- 
ingston replied in 1832 that it could not be imagined that either party 
intended to forego the advantages which might be derived subse- 
quently from contracts with other nations for " equivalent reduc- 
tions." Further, he declared that article 5 and article 9 must be 
read together, that there was no contradiction between these articles, 
that article 9 confirmed article 5, and that the two together meant 
that if duties were lessened in favor of a third nation the second 
should obtain like reductions for an equivalent. 115 Again, in 1831 
came our contention with France over the treaty of 1803 in which 
our Secretary of State strenuously denied, quoting also from his pre- 
decessors, that the United States had made an unconditional most- 

ii* Taussig: Tariff History of the United States. 

us Based on Livingston's note to Lederer, November 5, 1832, Moore, op. cit. 
V:261. 
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favored-nation treaty with France. Is it likely that if the United 
States had had unconditional most-favored-nation treatment in mind 
in making the treaty in 1828 it would, in 1831, have denied ever 
having entertained notions of that practice? Would the United 
States in making a treaty with Kussia in 1832 have employed again 
the same words used in the treaty with Prussia in 1828 and that with 
Austria in 1829, had it not considered that its declaration in 1831 
established its position as to the meaning of its most-favored-nation 
stipulations? The evidence leaves no doubt as to what was the 
attitude and understanding of the United States when the treaty of 
1828 was made. The Americans had in mind conditional most- 
favored-nation treatment. What then was the idea of the Prussians % 
Dr. Glier, having shown, as we have indicated elsewhere, 116 that the 
principle of reciprocity was widely in vogue during this period, and 
that the conditional form of the clause, in what are plainly reciprocity 
treaties, was of very frequent appearance, exhibits eighteen treaties 
of German states with American countries for the period between 
1825 and 1860 concerning which he asserts that not one stipulates 
for unconditional most-favored-nation treatment. 117 

The United States had, previous to 1828, made two treaties with 
Prussia, one in 1785 and the other in 1799. It had been the policy 
of Prussia during and after the American revolution — a policy 
begun by Frederick the Great — to allow merchants of the United 
States coming to Prussian ports to " enjoy complete freedom and be 
treated with all the consideration given merchants of other lands." 
Between 1776 and 1870 the United States made nine commercial 
treaties with states now included in the German Empire. Beginning 
with the germs in 1818, in the next decade we encounter a new 
factor in the rise of the Zoll-Verein. 1828 and 1834 witnessed a 
wide extension among German states of the policy of removing in- 
ternal trade barriers, while at the same time establishing new cus- 
toms duties on the frontier of the Zoll-Verein, duties which were to 
constitute a " protective barrier against foreign competition." Prus- 
sia was then, in 1828, a follower of protective tariff policy. Now 

ii« This Journal, 3:621 (July, 1909). 
n7 Glier, op. eit., 81. 
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the treaty with the United States of 1828 was meant to put the com- 
merce of the two nations " on a basis of absolute freedom/' but this 
surely did not imply free trade. No more did it imply uncondi- 
tional most-favored-nation treatment. Both countries were followers 
of the principle of reciprocity. Both were using a protective tariff. 
From 1828 to 1860 Prussia was numbered among the "vigorous 
opponents of unconditional most-favored-nation treatment." The 
reciprocity principle appears clearly in article 9 of the treaty of 1828. 
Both before and for a long time after, Prussia as well as other Ger- 
man states had distinguished between a restricted and an unrestricted 
favored-nation clause. The inevitable conclusion is that the Prus- 
sian as well as the American negotiators had the conditional rather 
than the unconditional practice in mind. 

Such being the case, articles 5 and 9 should be interpreted together, 
just as Mr. Livingston's note to Austria in 1832 indicated that they 
must be for the Austrian treaty. The treaty of 1828, then, calls for 
conditional, not unconditional, most-favored-nation treatment. Dr. 
Glier reasons to this conclusion regarding this treaty, and he holds 
the same view for the treaty between Argentina and Prussia, of 
September 19, 1857. In this latter treaty the compensation clause 
precedes the general article which promises that " no righer or other 
duties will be levied * * * than on products of any third coun- 
try " (articles 3 and 4 respectively). Here likewise the two clauses 
must be read together. 118 He goes even further, and from a careful 
comparison of the wording and circumstances of several treaties of 
the United States, Prussia, and Argentina 119 he reaches the conclu- 
sion that their most-favored-nation clauses are not unconditional even 
pro prwterito. 120 He points out that article 5 of the United States- 
Prussia treaty of 1828 in reality states merely the negative side of 
most-favored-nation treatment, it prevents discriminations and assures 
each state that it will not be put at a disadvantage with others as 
regards the general tariff. Article 9 states the positive side and 

us Glier, op. cit., 277-299. 

ii» United States-Prussia, 1828; United States-Argentina, 1853; Prussia- 
Argentina, 1857; United States-Nicauragua, 1867. 
120 Glier, op. cit., 44-49. 
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guarantees the extension of favors (in return for compensation) which 
may be subsequently granted to third states. 121 

Although the inference might be drawn from this reduction of 
Dr. Glier's elaborate presentation that the meaning of the treaty of 
1828 could have been arrived at by a comparatively simple study, 
as a matter of fact from the time when the clause first began to have 
an importance through the changes which the last two decades have 
wrought in European tariff policies, these two clauses in that old 
treaty have been the source of endless disagreement. The Germans 
have agitated themselves largely over the denial by the United States 
of their claim for unconditional treatment. The Department of 
State of the United States, while it has been consistent in maintaining 
that the Germans have under the treaty no unconditional most- 
favored-nation rights, has, at the same time, been somewhat inclined 
to take advantage of the circumstances in which Germany has placed 
herself through her treaties with neighboring European states to 
demand " freely," for the commerce of the United States concessions 
which it is not surprising that the Germans should resist most 
strenuously. The Germans, on the other hand, have not been unani- 
mous in their conception of the content and obligations of the clause, 
and have exhibited some inconsistency and lack of co-ordination in 
the arguments by which they have supported certain contentions. 

We have already spoken of the claims presented by Germany after 
the making of the United States-Hawaiian treaty of 1875, 122 and of 
how the Germans in making their treaty with Hawaii in 1879 recog- 
nized the peculiar relations of Hawaii and the United States as a 
sufficient ground for making " exceptions " to the rule which they 
considered laid down in the treaty of 1828. In 1883 the Bundesrat 
failed to include the United States in a list of eighteen states which 
were entitled by treaty to tariff reductions. But in 1885, in a list 
of twenty-four most-favored-nation states which were entitled to the 
reductions made to Spain the name of the United States was included. 
No change had occurred in the treaty relations of the two govern- 
ments in the interval. 

121 Glier, op. cit., 255-262. 

122 See this Journal, 3:411 (April, 1909). 
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The action of Germany in making the Saratoga Convention in 
1891 clearly indicates that, either the German government did not 
consider itself bound to accord United States unconditional most- 
favored-nation treatment, or it knowingly overlooked what the accept- 
ance of that interpretation made its own and the rights of the United 
States. According to that interpretation each country should have 
given the other all the concessions which it made to any third. But 
by the exchange of notes of August 22, 1891, Germany expressly 
promised to remove certain restrictions upon the importation of 
American meats, and to give American agricultural products the 
same treatment accorded to agricultural products of Austria and 
other countries, while in return, and as a compensation, the United 
States removed the duty on sugar from Germany. Neither gave 
the other freely, and neither gave the other all, the favors given to 
third parties. Neither was enjoying from the other unconditional 
most-favored-nation treatment. 123 Staats-Sekretar v. Marschall said 
in 1897, 124 

The confederated governments, when they had negotiated the com- 
mercial treaty with Austria-Hungary in 1891, did not doubt for a 
moment that they had the obligation to concede to the United States the 
same reduction of tariff which they had granted to Austria-Hungary. 

The Wilson Tariff Act, in 1894, not only made sugar dutiable, but 
provided that all sugar from bounty-paying countries pay an addi- 
tional duty of one-tenth of a cent per pound. The Germans pro- 
tested against this, as a violation of the most-favored-nation clause, 
especially since Germany was paying a greater bounty than Austria 
and France. 125 In 1897 the new tariff contained a provision which 
remedied this latter difficulty by making the countervailing duty 
equal the net amount of the bounty. The German government still 
protested, on the ground that the duty as applied on German sugar 
violated the treaty of 1828 and " destroyed the premises on which 

123 For an interesting point as to the ideas which the respective governments 
entertained at that time of their obligations see Fisk: German-American Most 
Favored Nation Relations, Jour, of Pol. Econ., 11:226, 1903. 

la* In the Reichstag, May 7, 1897. 

125 TJ. S. For. Rel., 1894, 234-9. 
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the Saratoga Notes were effected." 126 But the Saratoga Convention 
had fallen when the tariff of 1894 went into effect. 

In 1894 there came up the contention over our salt duties. 127 Mr. 
Olney, as Attorney-General, said: 

* * * The United States concedes " free salt " to any nation which 
concedes " free salt " to the United States. Germany of course is en- 
titled to that concession upon returning an equivalent. 128 

Two years later, in 1896, Mr. Olney, then Secretary of State, 
referring back to his opinion in 1894, raised the question of the 
applicability of the treaty, suggesting that he would be greatly 
assisted by being " informed of the grounds, if any, for regarding the 
treaty stipulation [of the treaty of 1828] as now operative with 
respect to the whole German Empire." 129 ~No response to this 
request appears to have been given. 

This raises a general question of interpretation which becomes 
practically applicable at this point: What becomes of the treaty 
rights and obligations of a state which merges its identity in that of 
another or with others? Did the treaty of 1828 continue in force? 
If so, did it apply to the whole German Empire, or to Prussia alone ? 
Without going into the abstract question, there is sufficient ground 
for supposing that the treaty would continue in force so far as 
Prussia was concerned, though even that, may, with good precedent, 
be denied. 130 The position of Prussia in the German Confederation 
is unique. Also, Prussia was in no sense " absorbed " in the forming 
of the German Empire. Furthermore its predominance in the em- 
pire may readily be used as an argument for the extension of the 
application of its treaties to the whole empire. But there is no sub- 

126 U. S. For. Rel., 1897, 175-7. 

127 Mentioned supra, under History, this Journal, 3:409 (April, 1909). 

128 Moore, op. cit., V: 273-4. By the Act of 1894 salt had been put on the 
free list, but salt coming from any country which imposed a duty on salt from 
the United tates was subject to a duty. 

129 Note to Baron v. Thielmann, February 25, 1896, U. S. For. Hel. 1896, 208- 
209. Moore, op. cit., V: 353. 

iso See citations given in Moore, op. cit., V: 320-322, 341-356. See Hall, 
Internationa] Law, 5th ed., 351-352. See Glier, op. cit., 303-307. 
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stantial ground, other than this, for urging that the treaty extended 
thus. 

Supposing that we admit that the treaties of Prussia remained in 
force. This does not at all imply the admission of their extension 
to the empire. What evidence have we for deciding this point? 
It appears that the treaty was at first regarded by both the American 
and German governments as applicable not only to Prussia but to 
the entire German Empire. 131 When German- American relations 
assumed a larger importance the German government continued to 
emphasize this claim while the United States emphatically denied it. 
Many of the agreements and obligations of Prussia were extended, 
first to the North German Bund, and later, with those of the Bund 
were passed on to the empire. On the other hand there are many 
cases in which the treaty obligations of the separate German states 
continued in force but only as obligations of the original contracting 
state. 132 

Although the treaty of 1828 was not formally recognized as ex- 
tending to the empire, it was declared in the Eeichstag, February 10, 
1885, that the United States was entitled to most-favored-nation 
treatment in Germany. This was repeated in the Bundesrat, January 
30, 1892, and again in the Eeichstag, May 31, 1897. Count Posa- 
dowsky called attention on January 14, 1903, to the position of the 
government in 1885, quoting this as a recognition of the application 
of the treaty. These were unilateral declarations as to the force of 
the treaty. Neither government could of itself declare such exten- 
sion of treaty obligations. On the side of the United States, Secre- 
tary Gresham said, in 1894, " the stipulations [of the. treaty of 1828] 
placed the commercial intercourse of the United States and Prussia, 
not the entire German Empire on the most-favored-nation basis." 
Secretary Olney expressed similar views, and Secretary Sherman the 
same in January, 1898. 

Herr Oalwer, member of the Eeichstag, writing in 1902, took the 
position that Prussia could not carry on an independent tariff policy, 
and that this" treaty had applied only to Prussia, wherefore it lapsed 

isiFisk: Jour. Pol. Econ., 11:221, 1903. 

132 See citations in Moore, op. cit., V: 353-355. 



THE MOST-FAVOKED-TTATION CLAUSE 807 

of its own accord, making the immediate question whether Germany 
wished to renew the Prussian treaty and whether the United States 
would agree to its extension to the empire. 133 Dr. Glier is of the 
opinion that the treaty never applied to the empire and that the new 
relation that Prussia assumed and the alteration which was made in 
the Prussian constitution at the time of the making of the treaty 
abrogated the treaty altogether. 134 Although it has been repeatedly 
discussed within the last ten years no official decision of this question 
has been arrived at. 

In 1896, Staats-Sekretar v. Marschall declared that the treaty of 
1828 called for unconditional most-favored-nation treatment. In 
1898, the United States made an arrangement with France by which 
we granted the French the concessions allowed under section 3 of the 
Dingley Act. Germany claimed the concessions granted to France. 
In the Reichstag, on February 11, 1899, Staats-Sekretar v. Buelow 
declared that the treaty guaranteed unconditional most-favored-nation 
treatment, that article 5 was not limited by article 9, that as article 9 
mentioned only commerce and shipping (" Handel und Schiffahrt "), 
customs duties were not included in it, but in article 5 alone, and 
that, therefore, the requirement for compensation did not apply to 
tariff concessions. This was clearly a forced distinction. Article 5 
applies to the general tariff and asserts only the negative side of most- 
favored-nation treatment. The two clauses must be read together. 
Count Kanitz, referring to our denial of the advantages given France, 
proposed in the debate, that instead of giving notice of an intention 
to terminate the treaty of 1828, the Germans give it the American 
interpretation in applying it to the United States. 135 On the same 
day Count Posadowsky asserted that Germany was entitled to uncon- 
ditional most-favored-nation treatment and that the practical question 
was whether Germany should continue in her understanding of the 
obligations of the clause or should adopt the interpretation of the 
United States and decline in future to give the United States the 

133 Calwer : Meistbeguenstigung der Vereinigten-Staaten, 28. See Fisk : Jour. 
Pol. Econ., 11:235-6, 1903. 
is* See Glier, 303-307. 
135 U. S. For. Rel., 1899, 297. Moore, op. tit., V: 285. 
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advantages of the Caprivi treaties. Upon being apprised of this, 
Secretary Hay wrote to our ambassador to Germany, Mr. White: 

While we do not deny the right of Germany to adopt the same con- 
struction which controls the action of this government, it should be 
remembered that whatever construction may be adopted it must be applied 
uniformly to all governments that are protected by the like treaty 
clauses. * * * It is evident that Germany can not apply one con- 
struction in her relations with this government and another in her 
relations with an European government. 136 

Our government regretted that the Germans " should refuse to con- 
sider article 9 * * * as having any force or effect in connection 
with article 5." The concessions to France had been dependent upon 
compensation. " The American government is ready to make the 
same concessions to Germany for equivalent concessions." If the 
concessions should be " freely " granted to Germany, the United 
States would have to grant the same gratuituously to all other nations. 

The matter was temporarily settled by the German- American reci- 
procity agreement, of July 10, 1900. By this the American gov- 
ernment obtained all the tariff advantages which European countries 
were enjoying under the Caprivi treaties. The United States did 
not accord Germany absolute most-favored-nation treatment but made 
certain concessions authorized in the Dingley Tariff Act. Certainly 
in this transaction neither government was negotiating upon the basis 
of an unconditional most-favored-nation obligation. This agreement 
was to regulate German-American commercial relations until 1903, 
after which Count Posadowsky claimed they would rest again on the 
treaty of 1828. 

In the interval the Germans were making a scientific study of 
various tariff questions, and the government began to revise its views 
on the subject of its most-favored-nation obligations. Herr Calwer 
pointed out that the treaty of 1828 was inoperative. Dr. Paasehe 
said, December 13, 1902, in the Reichstag: 

"We have absolutely no occasion to concede anything to such nations 
as are glad to take what we give other countries without making us any 
concessions in return. The United States has introduced the limitation 

ise Hay to White, April 8, 1899. U. S. For. Rel., 1899, 301. Moore, op. cit., 
V: 387-388. 
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of the most-favored-nation clause; we have every reason to act in pre- 
cisely the same manner. 137 

On the 15th of January, 1903, Count Posadowsky declared " the 
United States no longer enjoy most-favored-nation treatment in Ger- 
many." 138 By this he meant that the United States were no longer 
recognized as having a right to demand unconditional most-favored- 
nation treatment. This amounted to a recognition of the reciprocal 
nature of the treaty of 1828. Count Posadowsky said that he him- 
self had previously been mistaken in believing that concessions made 
to other countries in new European treaties would have to be given 
to United States (" ohne weiteres "). 139 He also stated the necessity 
for revising our treaty relations and for arriving at a common basis 
for dealings and interpretation. In February, 1905, appeared Dr. 
Glier's book. In his effort to discover the real meaning of the Ger- 
man treaties, and to formulate a policy for German most-favored- 
nation practice in future, he arrived, after having studied more than 
500 treaties, at such conclusions as follows: That the interpretation 
given the treaty of 1828 by the German government was entirely 
wrong; that Germany had no right to demand unconditional most- 
favored-nation treatment of the United States; and that the Ameri- 
cans have loyally fulfilled their treaty obligations. 140 He concludes 
also that Germany had likewise only a conditional most-favored- 
nation treaty with Argentina and had therefore neither the right to 
demand, nor the obligation to give, concessions from and to Argen- 
tina except on a basis of reciprocity. 141 

137 Quoted by Prof. Fisk, Jour, of Pol. Eeon., 11:236, 1903. 

138 " Die Vereinigten-Staaten sind nicht mehr meistbeguenstigt in Deutschland." 

139 "Das wurde der Fall sein, wenn wir mit der Vereinigten-Staaten ein allge- 
meines Meistbeguenstigungsverhaeltnis haetten. Das ist aber nicht der Fall. * * * 
Davon kann also gar keine Rede sein, dasz den Vereinigten-Staaten von 
Amerika ipso facto eines Vertragsabschlusses mit anderen Staaten.neue Kon- 
zessionen zufallen koennten." Quoted in Glier, 267. See also Glier, 310. 

140 u * * * (j; e Tj eDerrascnun g ,j er Reichsregierung * * * voellig un- 
begruendt war." Glier, op. cit., 81. "Wir hatten keinen glatten Meistbeguen- 
stigungsanspruch gegen sie," 273. " * * * die Amerikaner ihren Vertrag- 
spflichten loyal und gewissenhaft nach zu kommen bestrebt sind," 274-275. 

"1 Passim, but especially pp. 6, 8, 9, 61-62, 277. The Argentina-Prussian 
treaty of 1857 has never been abrogated, but the same arguments apply as to 
its being or not being in force which have been cited for the United States- 
Prussian treaty. 
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At a meeting of the German Landwirtschaftsrat on February 9, 
1904, Count Schwerin-Loewitz said that the Frankfort treaty of 1871 
made it necessary that Germany give the United States all the con- 
cessions which Germany made to France gratuitously. The Frank- 
fort treaty had placed German-French commerce upon a basis of 
permanent unconditional most-favored-nation treatment. Herr 
Calwe said, in 1902, 

We must grant to France gratuitously every concession made to Eng- 
land, Belgium, Holland, Switzerland, Austria, and Prussia. * * * 
There follows indirectly for this affirmation of the principle of reci- 
procity (on the basis of article 9 of the Prussian- American treaty) the 
legal claim of the United States to unrestricted most-favored-nation 
rights. Since all advantages accrue to France without reciprocal com- 
pensation, such compensation can no longer be demanded of the United 
States. 

In other words, says Professor Fisk, Germany has placed herself 
in the position of being morally obligated to give the United States 
•unrestricted most-favored-nation privileges while she can only claim 
restricted privileges in return. 142 Dr. Glier strenuously objects to 
this view of the obligations of Germany under article 9 in the treaty 
of 1828, in connection with her obligations to France under the 
treaty of 1871. His contention is that the favors granted by Ger- 
many to France are not gratuitous, but in return for compensation. 
This, because France treats most German imports on a better footing 
than the same goods imported from the United States. It it can 
be shown that France makes Germany concession for concession, the 
soundness of Dr. Glier's position cannot be questioned. But the evi- 
dence presented is not conclusive. The all-comprehending form of 
article 11 of the Frankfort treaty, implying that the advantages now 
extended and to be extended by each of the contracting parties shall 
be considered as equivalents for all advantages extended and to be 
extended to it by the other, is the most explicit provision for the 
" free " granting of future favors which can be imagined, and this 
" blanket " compensation scarcely meets the principle of special com- 
pensation. But even were Dr. Glier's point established as regards 
Franco-German relations, so long as Germany grants other nations 

«2Fisk: Jour. Pol. Eeon., 11:222, 1903. 
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having most-favored-nation rights " freely," the concessions which 
she grants France, there can be no question of denying the same ad- 
vantages without compensation to the United States. The only real 
escape from that obligation — and the sound one — is to assert that 
the treaty of 1828 is no longer applicable. 

In 1903, December 17, the United States-Ouban reciprocity treaty 
was proclaimed. By this treaty all articles of Cuba which are not 
admitted free into the United States are given 20$ reduction on the 
general duty, and articles of the United States enjoy from 20$ to 
40$ reduction from the general tariff on entering Cuba. Article 7 
lays down that neither country will grant to a third the advantages 
granted to the other. The rates granted by each to other shall con- 
tinue during the term of the treaty "preferential in respect to all 
like imports from other countries." The United States will admit 
" no sugar the product of any foreign country, * * * at a lower 
rate than that provided by the tariff act [of 1897]." This establishes 
a very real differential, and would at first seem directly contrary to 
the practice of the United States, which is that every country shall 
be given the opportunity to obtain advantages conceded to a third 
by offering compensation. This provision discriminates especially 
against German sugar. The Germans have pointed out that, even 
though the relations of Cuba and the United States are unusually 
close, yet Cuba is a sovereign state and the United States bargains 
with her as such. According to the German view, so long as Ger- 
many and the United States have most-favored-nation relations, the 
United States must give Germany the opportunity to offer a conces- 
sion for which she may secure the advantage granted to Cuba. 
Whether or not one will grant this depends on the view taken of the 
relations of Cuba and the United States. There is such similarity 
between this case and the Hawaiian case wherein in 1878 Germany 
admitted that " extraordinary circumstances " made the preferential 
between Hawaii and the United States warrantable. South American 
treaties now expressly exclude favors granted South and Central 
American States from the operation of the most-favored-nation clause. 
Portugese treaties expressly exclude favors granted Spain and Brazil. 
Sweden, Norway, and Denmark exclude favors granted each other. 
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Colony-holding countries expressly or impliedly exclude the reciprocal 
relations of the mother country and the colonies. Japan excludes 
favors granted to Corea and lands east of the Straits of Malacca. 
Why should not the relations of the United States and Cuba be 
excepted from the operation of the most-favored-nation clause? The 
denial of this right can only be made by placing emphasis upon the 
necessity for express exception. 

In the new series of German tariff-treaties, whenever rates differing 
from those already in effect were established with a given country, 
those rates were extended automatically to all other countries with 
which Germany had most-favored-nation relations. The German 
Embassy notified the United States government that the arrangement 
of 1900 would be terminated in time to apply to the United States 
the new general rates which were to go into effect March 1, 1906. 
Toward the end of 1905 they presented certain demands by meeting 
which the United States could secure the transitory extension to her 
commerce of the lower rates. These demands included especially 
a number of changes in our methods of customs administration. This 
was met by the issuing of a se^es of orders to our consular agents 
and customs officers and a proclamation by the President renewing 
reductions of duties, specified in the Dingley Act. The German 
government considered these concessions sufficient to warrant the 
extension to the United States of the rates established in the seven 
new treaties. This arrangement was to continue in force until June 
30, 1907. In the summer of 1906, Germany made further treaties 
with Sweden and Bulgaria, and refused to extend the additional con- 
ventional rates to United States, although they extended automatic- 
ally to the parties to the seven treaties. Plainly, Germany did not 
consider any unconditional most-favored-nation obligation to exist 
between herself and the United States, and plainly the United States 
are liable to be discriminated against at any time. 

At this point the United States Tariff Commission of 1906 was ap- 
pointed. After several months of work in Germany with the experts 
whom the German government had appointed the commission made a 
partial report, February, 1907, proposing: (1) the continuance of 
the modus vivendi for one year; (2) the adoption of a reciprocity 
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treaty with Germany, including the concession of certain rates of 
duty on each side. A commercial agreement was signed May 2, 
1907, which went into effect July 1, 1907. Under this agreement 
about 97$ of the imports of the United States are subjected in Ger- 
many to the conventional tariff, that is, receive the reduced rates 
made to countries having most-favored-nation relations with Germany. 
In return the United States government made changes in the cus- 
toms and consular regulations along the lines requested by Germany. 
This convention was to continue in force until July 30, 1908, and 
afterwards, subject to six months notice for termination. This agree- 
ment then is the basis upon which commerce of the United States 
with Germany is now regulated. 143 

The treaty of 1828 has not been formally abrogated by either gov- 
ernment, nor have the questions whether it extends to the whole 
empire or only to Prussia, or whether it calls for unconditional or 
conditional most-favored-nation treatment been decided. But so far 
as its most-favored-nation clauses are concerned, it is absolutely a 
dead letter. Neither in theory nor in practice have its terms applied 
to German-American relations in recent years — we may almost say, 
since 1891. As a matter of fact this treaty has been omitted from 
the list published by the British government in 1908 of " Commercial 
Treaties in Force." The present arrangement is satisfactory neither 
to Germany nor to the United States. It is imperative that we come 
to an agreement concerning a new and a sound commercial policy, 
and one of the first problems to be solved in the effort to reach an 
agreement is a common basis for most-favored-nation treatment. 144 

The objections to the clause fall into three classes : (1) those which 
find fault with its operation in general; (2) those which condemn 
the strict interpretation; and (3) those which are urged against the 
limited interpretation. 

14S On the subject of our recent commercial relations with Germany, see 60th 
Cong., 1st Sess., Sen. Doc. 185; Weltwirtschaft, 1907, I, p. 16, and 1908, I, p. 8; 
U. S. Tar. Series, No. 7, 1908; Willis, H. P.; Reciprocity with Germany, Jour. 
Pol. Boon., 15:321-344, 385-398, 1907. [Since Mr. Hornbeck wrote this article 
the United States has denounced its commercial agreements with foreign nations 
in view of the new tariff law. — Ed.] 

i«See Willis: Jour. Pol. Econ., 15:388 ff, 1907. 
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Among the general objections, the most prevalent is that he clause 
becomes a hindrance to the freedom of action of a nation. This is 
the sentiment which has led some nations to attempt to abolish their 
most-favored-nation treaties — and it is readily seen that this idea 
is entertained in conjunction with a policy of strict interpretation. 
At the same time, the uncertainty and vagueness which attach to 
the clause have given rise to widely divergent views as to its value 
and no little misapprehension of its advantages and disadvantages. 
The fact that the third nation sometimes gets at almost no cost a 
greater privilege than a second has purchased at what to it is a 
great price, and that as nation can not be sure when it makes such 
a treaty how future circumstances may affect its value or how a co- 
contractant may eventually interpret it, suggests an insecurity which 
results in some cases in a decided aversion to the use of the clause. 145 

M. de Martens considers it wrong to expect the strict interpreta- 
tion of the clause to apply at all times. We should distinguish 
between a commercial advantage pure and simple, and an exchange of 
advantages. In the latter case, for the second nation to demand the 
favor granted the third nation, would work a hardship to the first, 
and this would be contrary to the principle of reciprocity contained 
in the treaty. 146 Lehr, however, doubts whether this distinction will 
be recognized by a nation which has made an unqualified most- 
favored-nation treaty. 147 Von Melle, while he seems to insist upon 
the principle of strict interpretation, recognizes that even under the 
best conditions, its general application may result in injustice. 148 
He gives the example suggested by Schraut, 149 and since quoted by 
almost every writer on the subject : A certain state may have con- 
cluded a treaty with another not to levy a duty upon the wines of 

i« Cf. Cavaretta, op. oit., 159. 

i4« De Martens, Droit international, Tome II: 322; Calvo: Droit international, 
VI: 287. 

i« Lehr, op. cit., 315. 

148 "Andrerseits laesst sich freilieh nicht verkennen, dass durch die stricte Inter- 
pretation der unbeschraenkten Meistbeguenstigungsclausel in einzelnen Faellen 
sehr harte Consequenzen fuer den Verpflichteten entstehen koennen." (Von 
Melle, op cit., 206.) 

149 Schraut, op. oit., 43. 
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the latter according to the percentage of alcohol, so long as that 
state does not levy similar duties upon the wines of the former. 
Yet a third state, though charging duties on wines according to the 
percentage of alcohol, might demand in virtue of the most-favored- 
nation clause this more advantageous treatment for its wines. This 
would evidently be unjust to the first nation. It does not, however, 
he adds, imply the falsity of the general principle, 150 and he would 
apparently put nations on their honor not to take advantage of one 
another. 151 

A strong objection to the clause is based upon the fact that in 
general the obtaining of any favor — this is the view of those who 
look to the clause for positive advantages — depends upon a treaty 
subsequently made by the co-contractant with a third state, which 
leaves the treaty in this respect incomplete and the advantages to be 
derived from it a very uncertain quantity. For instance, Staats- 
Sekretar v. Marschall suggested that the clause acquires no value in 
any given treaty until further treaties are made with other states. 
It thus acquires its real import not from the will of the parties to 
the original treaty but through the " treaty-will " of other states. 152 
This, Dr. Grlier regards as strongest among the arguments against 
unconditional favored-nation practice. 153 A further complaint made 
against the operation of the clause in some cases is, that it occasions 
a loss of revenue. 

These objections have furnished the field for much argumentative 
attack and the starting point for several cot very effective crusades 
against most-favored-nation treaties. We have already mentioned 
certain opposition to the clause on the part of Spain, Portugal, France, 
and South American countries. 154 Dr. Costa, of Argentina, has 

iso Von Melle, op. tit., 206. 

lsi " Uebrigens duerfte von der Loyalitaet der contrahierden Staaten die 
Abstandnahme von einer derartigen unbilligen Ausnutzung der Meistbeguen- 
stigungselausel zu erhoffen sein." (Von Melle, op. tit., 206.) 

152 "Der Inhalt der Meistbeguenstigungsvertraege bestimmt si eh nieht dureh 
meinen Vertragswillen, sondern dureh den Vertragswillen anderer Staaten." 
In the Reichstag, January 22, 1892. 

153 " Diese Erklarungen bilden u. B. das staerkste Argument gegen die 
unbedingte Meistbeguenstigung." Glier, 353-354. 

154 This Journal, pp. 401-402 (April, 1909). 
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argued that the Argentinians can not gain sufficient from such treaties 
to compensate them for what they concede, because so few Argen- 
tinians reside in Europe while Argentina has a relatively immense 
foreign population. Sr. Gueselaga, in his " Estudio de los tratados 
de comercio de la Republica Argentina," urged the denunciation of 
all the Argentinian treaties in order to eliminate the most-favored- 
nation clause entirely. 155 Dr. Costa's argument applies to the inci- 
dental advantages such as treatment of subjects, rather than to those 
extended to commerce and navigation directly. In France, in 1889, 
the extreme protectionists desired to exclude the clause from all 
future treaties, on the ground that, although France had less to fear 
in given lines of production from one country than from another, 
yet the advantages given one had to be given to the other. 156 Still 
another argument for doing away with the clause is that its use 
makes a concession offered in negotiation with a third party less 
valuable to that party because it is known that the concession must 
be or may be given to another or other nations. 

On the other hand, the majority opinion champions, and the gen- 
eral practice favors, the retention of the clause. Commercial treaties, 
suggests Von Melle (op. cit., 210), may be divided, as regards 
their tariff provisions, into three classes: first, those containing only 
special tariff agreements; second, those which in addition, have the 
most-favored-nation clause; third, those which have no special tariff 
agreements, but only the most-favored-nation clause. In the first, 
the parties agree to charge no higher tariff than that specified in 
the schedule. This restricts each in its freedom of action, but only 
as against the co-contractant and not as against a third nation. If, 
now, a most-favored-nation clause be used without the tariff pro- 
vision, an increase in the tariff is allowed, but the treatment of 
the co-contractant must not be less favored than that of any other 
nation. A state bound by such a treaty can neither raise its tariff 
nor take it off for the benefit of a second state. This constitutes 
a limitation, and may be inconvenient, but, as the reciprocal prin- 
ciple holds, the advantages in general may outweigh the inconven- 

1 55 Quoted in Argentina: Doc. Dip. y Consulares, Bol. No. 17, 1903, p. 9. 

15 6 See Meredith : Protection in France, 20-22. 
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ience. 157 A state gains, as compensation, a firm tariff basis, an 
assurance that alterations will take place only in the direction of 
lowering, and that the competition of any other state, through special 
advantages which might be given it by a higher tariff, is not to be 
feared. 158 This security, which can best be obtained through the 
most-favored-nation clause, constitutes a very great advantage in 
international trade, and is so important that the limitation of free- 
dom and loss of customs duties must be made a minor considera- 
tion. 159 At once rigid and elastic, by its rigidity insuring against 
surprises and by its elasticity easing the shock of sudden changes in 
commercial policy, the clause performs an invaluable function in 
international trade. Its important influence in the overthrow of the 
individualistic and dualistic commercial policies which formerly 
hindered world commerce has already been emphasized. Its all- 
important function in automatically establishing the conventional 
schedule in the " general and conventional " tariff system, and in pre- 
venting the inevitable confusion which would arise from the extensive 
use of tariff-treaties in its absence is too well recognized to need 
emphasis. 

Logically, the universal acceptance of that form and interpretation 
of the clause which would satisfy the " unconditional " school would 
eventually lead, whether that be its object or not, to absolute free- 
trade. To the defenders of the limited interpretation, who argue 
that to extend gratuitously to one nation that which has been pur- 
chased by a third is unfair to the latter, the adherents of the opposite 
interpretation answer that this would be true if the discrimination 
were against one nation only, but that if the rule be applied to all, 
all will be equally benefited, and there will therefore be no discrimina- 
tion, and, further, that the benefits of such an application work both 
ways. This is simply another way of saying — all unconsciously, 
perhaps, — that the universal use of the clause, in its unqualified 
form, with strict interpretation, would abolish all protective systems, 

157 Cf. Fontana-Russo : Trattato di Politica-Commerciale, p. 606. 

158 Cf. Yves Guyot : La Comgdie Protectioniste, 32. 

159 Von Melle, op. tit., 210. 
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and, as we have remarked, result in free trade. 180 Some even go so 
far as to argue that under the other interpretation the clause has no 
value since it offers no constant or certain guarantee. This argu- 
ment — all else aside — overlooks entirely the chief function of the 
clause, which is to prevent discrimination. On the other hand, under 
the Utopian system to which universal unconditional usage would 
lead, that of free trade, the clause would have no value as it would 
be absolutely redundant. 

The explanation of the disagreement is to be found in the conflict 
of commercial policies. In viewing the politics of modern commerce 
we have to take into consideration that there are no less than five 
tariff systems in operation. First comes the English system of 
approximate, though not absolute, free-trade. 161 A country follow- 
ing such a system can make unqualified most-favored-nation treaties 
with a consciousness that it has everything to gain and practically 
nothing to lose. At the opposite extreme come countries such as 
the United States, with a general tariff at the same time highly pro- 
tective and involving a single schedule of duties. A general accept- 
ance of the unconditional usage would make it necessary for countries 
which have and wish to retain this system either to omit the clause 
entirely from their treaties, or, to limit the number of treaties con- 
taining it to a small circle of nations and refrain absolutely from 
granting concessions to other nations. JSTo nation in the position of 
the United States, and with a high-protective, single-schedule tariff, 
could, with due regard to economic circumstances, give most-favored- 
nation concessions under other than the United States interpretation, 
nor has the United States ever meant to do so. 162 

ieo "'By the self-registering action of the most-favored-nation clause, 'common 
to this network of treaties, the tariff level of the whole body is continually low- 
ered, and the road being paved towards the final embodyment of the Free Trade 
principle in the international engagement to abolish all duties other than those 
levied for revenue purposes.'" (Morley, Life of Cobden, II: 342.) 

i6i Great Britain has a list of twenty dutiable articles, the duties being levied 
for revenue or sumptuary purposes only. 

162 " it would require the clearest language to justify the conclusion that the 
United States government intended to preclude itself from * * * engage- 
ments with other countries which might in future be of the highest importance 
to its interests." (Whitney v. Robertson, 124 U. S. 190.) Of. Barclay, op. cit., 
140. Of. supra, p. 412 (this Journal for April, 1909). 
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Between the two extremes come the three systems which have 
developed practically within the past twenty-five years, the " maxi- 
mum-and-minimum," the " preferential," and the " general-and-con- 
ventional " tariffs. In the operation of the maximum-and-minimum 
system, as exemplified in France, commerce with any given country 
is less dependent upon treaties than under systems where legislative 
control is more indirect. It is true that, even here, unconditional 
most-favored-nation treatment means the admission of all who enjoy 
the right, to participation in privileges extended to whatsoever nation, 
but there is a common stopping point, the minimum rate, for con- 
cessions. Since, however, as has happened in their dealings with 
Switzerland, Italy, and Russia, the French may be forced to grant 
concessions below the minimum, the operation of this system is not 
unqualifiedly successful and most-favored-nation treatment under it 
is not without embarrassment. 163 

The new systems of preferential tariffs which are being developed 
by the British colonies in South Africa, Australia and Canada violate 
the strict principle of unconditional most-favored-nation treatment. 
The South African colonies and Australia have two-column tariffs, 
giving a preferential to the mother country and reciprocating British 
colonies by means of a surtax on the products of other countries. 
Canada has adopted a three-column tariff, with a general rate, a 
preferential rate for England and the colonies, and an intermediate 
rate to be extended to countries which make satisfactory concessions 
in return. Although in theory the inter-relations of mother countries 
and their colonies are to be excepted from the operation of the clause, 
yet that theory contemplates dependent colonies. The autonomous 
position of these larger British colonies is such that their commercial 
dealings and the establishment of their tariff policies approximate 
those of sovereign and independent countries. Logically, and in 
practice, their preferential is inconsistent with the idea of uncon- 
ditional favored-nation treatment. 

The general-and-conventional tariff system, of which Germany is 
the foremost exponent, really owes its success to the most-favored- 
nation clause. It is only by the operation of the clause that the 

163 gee Fisk: International Commercial Policies, 95. 
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conventional rate is established, and it is only because each nation 
knows that it is guaranteed by the clause against subsequent dis- 
crimination that it is possible to negotiate successfully the treaties 
which are a necessary part of the system. In this system, a protec- 
tive tariff and unconditional most-favored-nation treatment can be 
harmonized. Yet, even here, the knowledge that the clause gen- 
eralizes concessions exercises a decidedly restraining influence in 
negotiations. The government must, in each case, weigh not alone 
the advantages to be gained in a contemplated treaty, but the effect 
which the concessions will have on its commercial intercourse with 
all the other countries to which it owes most-favored-nation treatment. 
It can not afford, for instance, to grant a large concession to a country 
with which it has a comparatively slight volume of trade, even though 
it gain a very real advantage from the return concession, because its 
own concession must at once be generalized. Thus it hinders as well 
as helps even in this system. The striking success of the general- 
and-conventional system must however be recognized. Next to the 
free-trade system, it is best adapted to unconditional most-favored- 
nation practice. 

Apropos of the interpretation made by the United States of the 
reciprocity treaty with Hawaii, 1875, M. Visser suggests that the 
" impossibility " for other nations to fulfil the conditions necessary 
to entitle them to enjoy privileges similar to those enjoyed by the 
United States was an " impossibility " announced by the United 
States because of the fact that under any other interpretation the 
treaty would have no value for the United States. The observation 
fails to carry its intended argumentative weight against the American 
contention — as there was a very real impossibility, and as the 
circumstances were unusual 164 — - but, in its very directness, it 
furnishes an excellent justification of the American interpretation. 
Not that a country should interpret every treaty to its own advan- 
tage, and overreachingly, but because every reciprocity treaty is 
framed with the idea of securing mutual advantages, and commercial 
policies are dictated by motives of economic and political self- 
interest. To give to such a treaty an interpretation by which it 

™*Cf. Herod, op. cit., 116. 
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would have no value for one of the contracting parties would be 
directly contrary to its character and to the spirit in which it was 
made. 

Each nation expects when making, and therefore when interpret- 
ing, its treaties, that they shall conform to the general scheme of its 
commercial policy and operate to its commercial advantage. 165 To 
these circumstances we must look for an explanation of the differences 
in present practice, while to the fact that the historical background 
has been lost sight of we owe most of the disagreement over the 
interpretation of old treaties. European countries, having adopted 
commercial policies and a form of the clause different from those 
which they used at one time, now wish to make the interpretation 
of all the treaties, both new and old, conform to their present policy. 
Where view-points differ it is very natural that two parties fail to 
read the same meaning from the words of a clause, where a slight 
difference in emphasis makes a great difference to their commercial 
interests. The content of such terms as " favor," " protection " and 
" reciprocity " assume a very different meaning in the mind of a 
protectionist nation which must weigh concession against concession, 
from that which they are given in the vocabulary of a free-trade 
nation. 166 

Can a common ground be reached? Certainly this should be pos- 
sible as far as regards the interpretation of old treaties. As for 
treaties made since 1860, it would appear fair that the distinction 
between those clauses which contain the stipulation for compensation 
and those which do not, be recognized, and that the former be inter- 
preted as conditional and the latter as unconditional. At the same 
time the acceptance of this rule, aid though it would, would by no 

M5 cf. Livingston to Lederer, November 5, 1832. Moore, op. cit., V: 251. 

166 " What we [English] forget is, that, in its commercial policy, every other 
Nation has to think of its tariff relations with the whole world — of which we 
are not always the largest part. And what we should remember is that it would 
be a very serious thing for a protected country to give us advantages that it 
might otherwise be inclined to give us, when, under its Most- Favored-Nation 
Clause, it would have to give the same advantages to other nations." (Smart: 
The Return to Protection, 137.) Cf. Poinsard: Droit International, 325; and 
Grunzel : System der Handelspolitik, 462-463. 
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means rid us of the confusion which must exist as long as both systems 
continue in vogue. 

One of the first impulses among those European nations which in 
recent years have felt themselves suffering on account of the inter- 
pretation placed upon the clause by the United States, was to accept, 
the American interpretation in their dealings with the United States, 
while retaining the European usage in their dealings with their nearer 
neighbors. This, however, was impossible, for if they first use the 
European interpretation in dealing with European states, then follow 
the American interpretation in dealing with the United States, they 
have to give the latter all the advantages which they give " freely " 
to other Europeans, and therefore their neither save themselves, nor 
do they retaliate on the United States. To illustrate: the German 
treaties concluded between 1903 and 1906 with the central European 
states were based on reciprocity, with mutual concessions, but later 
Germany, in fulfilling her favored-nation obligations, extended the 
conventional rates made up from these concessions, to Great Britain, 
Erance, and other states " freely." If, then, the Prussian-United 
States treaty of 1828 had been considered as having full force, Ger- 
many would have had to extend all of the same advantages to the 
United States (freely). 167 

To arrive at a universal system, either European countries must 
return to that usage which they once practised in common with the 
United States, or the United States must give up the system to which 
she has uniformly held. Neither change could well be effected with- 
out changes in commercial policy. There has been some tendency 
among European economic writers to favor the American most- 
favored-nation practice as the more expedient and better fitted in the 
long run to protect commercial interests. If Great Britain swings 
strongly toward protection and if the preferential system develops 
more extensively, there will be good reason for the English to con- 
sider a departure from the use of the unconditional clause. The 
adoption of the conditional form by the continental nations would 
somewhat lessen the facility with which tariff-treaty negotiations may 
be carried on, but it would at the same time free the negotiators from 

167 Of. Stone: N. Am. Eev., 182:445, 1906. Cf. supra. 
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a number of cramping restrictions. There is, however, no likelihood 
of such a change being soon consummated. It would be impossible 
for a decade, since European tariff -relations are settled for that 
period by the new treaties, most of which run till 1915 or 1917. 

For the United States to change would require a radical departure 
from present commercial policy. Such a change has been made the 
subject of much discussion. The necessity for a commission to give 
our tariff policy a scientific and searching consideration as has been 
done in Germany and France, and as is being done in England, has 
been urged — and with reason. The possibilities of the conven- 
tional and of the maximum-and-minimum systems have been repeat- 
edly canvassed. It is agreed that the machinery of our government 
makes the conventional system impracticable, in fact impossible. It 
has been pointed out by some writers that, under it every reciprocity 
treaty would have to be approved not only by the Senate but by the 
House, since each would contain new tariff rates which, under the 
Constitution, only the lower house can initiate. The negotiation of 
a series of treaties would take a long time, and the making of a con- 
ventional tariff at the hands of successive Congresses would be very 
difficult. 168 The alternative would be the maximum-and-minimum 
system. In this, the minimum rate could be made uniform by act 
of Congress and the Department of State would be free to make 
treaties on a reciprocity basis for rates between the minimum and 
the maximum. To this, Senator Beveridge argues that we must 
come. Mr. William R. Corwine urges that we should " join the 
procession of modern nations which have, one after another, dis- 
carded the single tariff and adopted one form or another of the 
maximum and minimum," but he also advocates the elimination of 
treaties altogether, and that the President be authorized to make 
commercial agreements within the limits imposed between the maxi- 
mum and minimum. 166 Professor Willis suggests that the adoption 
of the unconditional most-favored-nation usage along with tariff 
treaties would lead to progressive tariff reductions, and that it would 

i«8 See Stone: Annals American Academy, 32:379-380, 1908. See Senator 
Beveridge, ib., 409 ff. 

lea See Annals American Academy, 32:313-312, 1908. 
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be difficult indeed to get treaties having such an effect through Con- 
gress. The maximum-and-minimum plan would, in his opinion, be 
clumsy if the minimum duties represent a horizontal reduction from 
the maximum. To obviate these difficulties he suggests a modifica- 
tion of the latter system; that Congress expand the list of articles 
contained in section 3 of the Dingley Act and leave to the President 
the making of reciprocity bargains. Such a system would, he be- 
lieves, operate with less difficulties than others, and would admit of 
the adoption by the United States of the European favored-nation 
practice, thereby leading us to the elimination of many difficulties. 170 
Since it is a fact that commercial policies differ, and since it is 
known to every diplomat that treaties have been made and are being 
made under different circumstances and with differing wording, old 
misunderstandings ought to be cleared up, and mutual recriminations 
should cease. The attitudes of the leading representatives of the 
opposing interpretations have been repeatedly stated and regularly 
maintained. The tariff policies and the motives of each are well 
known to the others. The treaty-making authorities of each of the 
great nations have little excuse for entering into future most-favored- 
nation treaties with others and subsequently claiming that the inter- 
pretation put upon the favoring clause by those others is unfair — 
as each may see in advance what the interpretation is to be. A gen- 
eral agreement should be reached as to the interpretation of each form 
of the clause, and, if possible a common form should be devised 
whose meaning will be unequivocal, which can be accepted or rejected 
upon an absolute basis of interpretation. Von Steck and Von Melle 
recognized, long since, the necessity for definite and unequivocal 

170 Willis: Reciprocity with Germany. Journal of Pol. Econ., 15:385-398, 
1907. " Back of this [the problem of tariff policy] is the question to be deter- 
mined by the State Department with regard to the future interpretation of the 
most-favored-nation clause. The adoption of the European interpretation of 
that clause will bring our commercial diplomacy into line with that of other 
nations, and will do away with serious danger of friction in the future. Could 
the adoption of the European interpretation * * * be coupled with such a 
policy of tariff revision as has been suggested, the commercial difficulties which 
now threaten, not only from the side of Germany, but in other quarters as well, 
would be definitely removed." (76., 394-395.) 
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stipulations. 171 De Martens and Lehr have advocated a more exact 
definition, for instance a provision that " the contracting parties shall 
concede to one another all the advantages relative to commerce and 
navigation accorded by them gratuitously to any other power what- 
soever," advantages accorded by exchange or for compensation to be 
entirely excluded from this class. 172 This suggested form accords 
almost exactly with the interpretation of the United States. The 
possible objection to it lies in the comprehensiveness of " any other 
power whatsoever." Count Posadowsky has said that in future 
treaty-making it will be necessary to individualize the question of 
most-favored-nation treatment more specifically, and to examine- cases 
individually. 173 Dr. Chester Lloyd Jones strongly urges the advan- 
tages which attach to the American usage. 

As applied both to treaty-making and legislation in general the inter- 
pretation of the most-favored-nation clause adopted by the United States 
has the decided advantages of flexibility and certainty. It allows the 
adjustment of relations to varying conditions and thus avoids the adop- 
tion of uniform rules which in many cases would in fact amount to dis- 
crimination. It also avoids the uncertainty on the part of the legislatures 
and the courts which must of necessity be present when, due to the 
interlocking of the provisions of various treaties it is not clear to which 
body of facts any law or treaty may apply." 4 

Sig. Cavaretta believes that whatever reform is made should be 
on a basis of reciprocity and that treaties should be concluded for a 
definite period of time. 175 Reciprocity is certainly, although it may 
not be admitted in individual instances, the principle aimed at in the 
commercial policies of modern nations. 

"i Of. Von Melle, op. cit., p. 207. 

3 72"* * * nous pensons d'aeeord avec notre eminent collegue qu'il est 
essentiel de remplaoer cette clause dans les traites a conclure par une definition 
plus exaete, par exemple, par une disposition portant que ' les parties eon- 
tractantes se eoneedent mutuellement tous les avantages relatifs au commerce et 
a la navigation, aceordes par elles gratuitoment a n'importe quelle autre puis- 
sance.' Quant aux avantages accordes moyennant echange ou compensation, il 
nous parait qu'ils devraient toujours §tre exclus de la clause." (Lehr, op. cit., 
315-316.) 

"s In the Reichstag, January 15, 1903. Quoted in Glier, p. 323. 

17i Lloj'd Jones : The American Interpretation of the most-favored-nation 
clause. Annals American Academy, 32:393, 1908. 

«s Cavaretta, op. cit., 167-168, and note 2. 
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Whether accepting, as many do, or not, the idea of framing a 
clause which will embody the principles involved in the " compensa- 
tion " form, all who discuss the clause agree that care should be taken 
in making future treaties, and that the interests of commerce and 
international good-fellowship demand that nations come to an agree- 
ment as to means and methods for avoiding misinterpretation. In 
1902, the Dairy Congress in Belgium adopted a resolution favoring 
either the abolition of the clause, or the insertion of a provision 
restricting it and specifying that its operation should not extend to 
reductions of duties or the liberty of trade which had been conceded 
to other nations on a basis of reciprocity. 176 As a result of discus- 
sion at the Pan-American Scientific Congress, at Santiago, Chile, 
December 25, 1908, to January 5, 1909, the Congress voted: 

The Pan-American Scientific Congress, in view of the difficulties 
which have been caused by the interpretation of the most-favored-nation 
clause, recommends that the bearing of the clause should be defined in 
each treaty in which it is stipulated. When the most-favored-nation 
clause is granted, the respective governments should remain free to make 
special concessions to neighboring countries. 177 

Sir Thomas Barclay suggested in a paper read at the Conference 
of the International Law Association at Portland, Maine, August 3, 
1907, this resolution: 

Whereas any varying interpretation of the most-favored-nation clause 
gives rise to instability * * * it is suggested that any state holding 
itself to be aggrieved by any such varying interpretation sbould be 
entitled to cite the co-contracting party before the Hague Court, and that 
the jurisdiction of the said Hague Court in all such matters should be 
accepted without reservation. 178 

176 Argentina: Doe. Dip. y Consulares. Bol. No. 17, pp. 17-18, 1903. 

177 Senor Ernesto Frias, of Uruguay, read a paper in which he favored the 
abandonment of the most-favored-nation clause for a system of maximum, mini- 
mum, and special tariffs. Senor Julio Philippi, of Chile, argued that the most- 
favored-nation clause need not be considered incompatible with other systems of 
tariff policy, and urged that much of the inconvenience which attaches to the 
use of the clause on account of the uncertainty as to its interpretation could be 
avoided if nations would stipulate in the treaties in which they insert the clause 
just what interpretation is to be given it. 

«8 See Yale Law Journal, 1907, p. 32. 
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A hopeful sign appears in the arbitration provisions which are being 
incorporated in increasing number in the texts of commercial treaties. 
For instance, the protocol following the treaty between Great Britain 
and Italy of June 15, 1883, declared that: 

Any controversies which may arise respecting the interpretation or 
execution of the present treaty, or the consequences of any violation 
thereof shall be submitted, when the means of settling them by amicable 
agreement are exhausted, to the decision of the commissioners of arbitra- 
tion, and the result of such arbitration shall be binding upon both 
governments. 179 

The new German treaties, with the exception of that with Russia, 
provide for arbitration of difficulties over the interpretation or appli- 
cation of the tariff or of mo&t-favored-nation treatment. Most of the 
others of the recent group of central European treaties contain 
similar provisions. 180 

Stanley K. Hobnbeck. 

17 » The next paragraph prescribed for the selection of the commission. 

180 See Treaty between Austria-Hungary and Germany, January 25, 1905. 
The treaty between Great Britain and Bulgaria, November 26, 1907, provides, 
article 18, that " any controversies * * * regarding the interpretation or 
application of the tariffs annexed * * * including the additional stipulations 
* * * as well as the rates of the Convention tariffs agreed upon between the 
contracting parties and third states, shall, on the demand of one or other * * * 
be adjusted by means of arbitration." The treaty between Great Britain and 
Servia, March 31, 1908, article 14, contains similar provisions. 



